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Precautions when a charterer may default

Most owners have had the experience to be concerned about a time charterer’s ability to perform
and pay hire timely.

The following is a summary of the course of actions which can be taken by the owner in the
event he is uncertain whether the time charterer will perform, following the recent case of The
Bulk Chile (2013).

1) An owner is entitled to demand the shipper pay freight to him directly subject the bill of
lading is an owners’ bill. This is because an owner’s bill of lading is a contract directly between
the owner and the shipper. The owner’s right to demand freight from the shipper continues to
exist even if the bill of lading states that “freight is payable as per charterparty” and
notwithstanding the charterparty referred to in the bill of lading relates to payment of freight to
another party in the charterparty chain apart from the owner. This legal opinion was expressed in
the case of The Spiros (2000), but is now held to be good law by the Court Of Appeal in the
recent case of The Bulk Chile.

It was said in the Bulk Chile case that the party to whom freight is payable to under the
charterparty referred to in the bill of lading, is deemed to act as the owner’s agent in collecting
freight on the owner’s behalf. Even though in the ordinary course of business, the owners are
content with the customary arrangement where freight is paid to another party in the charterparty
chain as provided for in the bill of lading, the owner always has the right to vary this agency
authority, and require freight to be paid directly to him.

The owner’s right to require freight to be paid directly to him exists even when there has been no
default in the hire payment to the owners and no monies are due to the owners.

Tomlinson LJ in the same case said :

“I see no difficulty in the shipowner countermanding his direction to the shipper to pay freight to
a third party provided of course that he does so before the shipper has made the payment as
initially directed.”

Precautionary Measures:



a) Itis important that an owner ensures that only owner’s bills of ladings are issued to be in
a position to maintain and exercise this legal right to demand freight.

b) In addition to ensuring the charterer does not issue his own bills of ladings (which are
not the owner’s bills), the owner must further ensure the charterer does not issue bills of
lading which state that freight is prepaid. Owners should include a condition in the
charterparty that charterers must obtain written approval from owners before freight
prepaid bills of lading are to be issued to allow owners the opportunity to directly
demand and receive freight, even though there is no guarantee the charterers will
comply with this condition.

2) An owner can bring a lien claim for sub hire and sub freight in accordance with the customary
provision in the charterparty. In view the standard NYPE charterparty clause 18 only provides
for lien on sub freight, it has however been held in The Cebu (N0.2)(1990), and upheld in The
Bulk Chile the owner’s right of lien did not extend to sub hire.

The owner’s lien will also extend to sub sub freights as long as the lien clause is included in all
the charters down the chain. (The Western Moscow)(2012). It is not possible to ensure the sub
charterparties will include a lien clause for sub hire in the sub charterparties, but owners should
endeavor to include such a condition in the charterparty to ensure this is warranted by charterers.

An owner should endeavour to amend the standard charterparty to include and extend his right to
lien sub hires in addition to sub freight, and ensure this amendnent is included in all the charters
down the chain. This amendment will give owners an additional benefit to recourse sub
charterers for sub hire.

Unlike bill of lading freight, an owner can only exercise his right of lien for sub freight and or
sub hire in the situation that hire is due and payable to the owner, and accordingly such liens
does not enable the owner to prevent a forseeable or possible default in the future.

Precautionary Measures:

a) Amend charterparty to include lien for sub hire and include a condition the charterers
warrant that all sub charterparties must include a lien for sub hire and sub freight.
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