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Crew death case with regard to compensation

Recently, we have conducted a research regarding the practice of the Clubs in handling crew death case
under a specific situation as stated as below. The hypothetical backgrounds of the scenario are,

i) The vessel: Panama Flag.

i) The crew members were employed through a ship’s management company which is registered
in Hong Kong for a shipowner company which is also registered in Hong Kong.

iii) The employment contract was signed in mainland China between the Chinese crew and the
ship’s management company which office is located in China.

iv) Afatal incident happened to some Chinese crew.

The Clubs have been asked to consider:

1. Under this circumstance, what applicable law should be applied to this case?

2. If the social insurance is not in place, will the Club cover the damages or compensations in
relation to the crew death which should have been paid by Owner under the social insurance
scheme such as, Regulations on Work-related Insurance 2011?

3. If Part 2 is negative, what other avenues for compensation can the Owner recover from the
Club if the social insurance is not in place, e.g. Tort?

4. If there are other means which the Owner can seek recovery from the Club despite the social
insurance is not placed, will the Club deduct any compensations which should have been paid
under the social insurance scheme?

We targeted our research on the thirteen Clubs of the IG Group, seven out of the thirteen Clubs answered
in written, three Clubs provided verbally advice and the others offered not to comment.

Based on the findings of those respondents, six out of the ten Clubs commented that both the Hong Kong
Employees’ Compensation Ordinance (HKECO) and the Chinese Law could be applied. One Club
considered that the HKECO should be applied and the rest opined that the Chinese Law should be
applied.

Having gone through whether the Hong Kong Law and the Chinese Law should be applied, we now turn
to, how the applicable Chinese law is determined in this research. The possible applicable Chinese laws
should be the “Regulation on Work-Related Social Insurance 2011” (Rule 2011) and the “Interpretation of
the Supreme People's Court of Some Issues concerning the Application of Law for the Trial of Cases on
Compensation for Personal Injury 2003” (Rule 2003).

For Rule 2011, five out of the nine Clubs disagreed to apply, one Club agreed to apply and the rest of the
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Clubs did not comment. For Rule 2003, six out of the nine Clubs confirmed that it could be applied while
the rest did not comment.

Furthermore, three out of the ten Clubs would deduct the estimated social insurance compensation from
the Club overall responsibility while other three would treat it as a dual arrangement, that is, one will not
affect the other. However, the remaining four Clubs did not give an affirmative answer on this aspect.

In view of the fact that, there is no consensus among the Clubs, we suggest that Owners should pay more
attention to the issue of social insurance. Club’s cover may be affected under the Rule 2011 if social
insurance is not arranged. Owners are obliged to buy social insurance for the crews. However, under
Chinese Laws, a foreign Owner entity could not be able to buy social insurance in China for those
Chinese crews and a qualified manning agent is required instead.

Source of Information: Andrew Liu & Co., Ltd www.andrewliu.com.hk
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